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(The Court and all parties present by Skype.  Time 

noted:  10:01 a.m.) 

THE COURTROOM DEPUTY:  We're on the record.  The 

Honorable Glenn T. Suddaby presiding.  The case is Association 

of Jewish Camp Operators, et al. v. Andrew Cuomo, 20-CV-687.

Counsel for the plaintiffs, can you please note your 

appearances for the record?  

MR. SCHICK:  Avi Schick, Troutman, Sanders. 

MR. SMITH:  Alex Smith, Troutman, Sanders. 

THE COURTROOM DEPUTY:  Counsel for defendant, can you 

please note your appearance for the record?  Your mic is muted.  

MR. LIBERATI-CONANT:  Let's try that again.  Can you 

hear me now?  

THE COURTROOM DEPUTY:  Yes.  Can you note your 

appearance for the record?  

MR. LIBERATI-CONANT:  Yes, Chris Liberati-Conant, 

Assistant Attorney General for the defendant, Governor Andrew 

Cuomo. 

THE COURTROOM DEPUTY:  Okay.  And I note that Colleen 

Galligan is also on the call.  

THE COURT:  Okay.  Good morning, everyone.  Can 

everybody hear me?  Give me thumbs up.  Yes?  

MR. LIBERATI-CONANT:  Yes, your Honor.  Thank you. 

THE COURT:  Okay.  Welcome to the Northern District 

of New York.  I'm sorry you're not having the opportunity to 
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visit beautiful Syracuse this time of year, because it is 

beautiful, but we'll make do with what we can here.

So let me start by saying that all of your papers 

have been reviewed and I'm going to give you the time for your 

argument that you need and I'll try not to interrupt you with 

questions in your initial presentation.  I'll let you make your 

arguments, but I do have questions, as you might imagine, and 

some may pop up, and I'm going to ask for your indulgence if I 

interrupt you periodically.  I'll try not to and wait until the 

end, but sometimes I just can't help myself, I pop up with 

questions.  

All right.  The first thing I'd like to address, 

similar to what my colleague Judge Sharpe did, the TRO, it seems 

to me that we can streamline things and move forward if 

everybody agrees that the factual situation, the status quo is 

not going to change unless there's things -- and as he did in 

his matter, I would -- if the parties choose, if you would like 

to have an opportunity to make further submissions at the end of 

the close of this argument in an expeditious manner, if you feel 

it would help your situation, we're certainly willing to 

entertain that.

So I'll start with plaintiff's counsel.  Any issues 

with that approach?  

MR. SCHICK:  None at all, your Honor. 

THE COURT:  You're amenable to that?  
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MR. SCHICK:  Yes, we are. 

THE COURT:  Okay.  Defense counsel?  

MR. LIBERATI-CONANT:  Yes, the state is amenable to 

that, as well.  

THE COURT:  Great.  Do you have a feeling about -- or 

do you want to wait until the end to talk about the size of the 

submission?  I don't want to make it -- you know, I want to 

limit it in some way so that it's not -- you've submitted a lot 

of paper already.  I'm still one of these old guys that likes to 

print things out and I mark things up and write on paper instead 

of just doing everything on the screen.  So with that being 

said, we can talk about the size of it and get your feeling 

after the arguments are over.

Okay.  Is there anything else before we start with 

plaintiffs counsel's argument?  Okay. 

MR. LIBERATI-CONANT:  No, your Honor. 

THE COURT:  All right.  Mr. Schick, if you're ready, 

sir, go ahead. 

MR. SCHICK:  Thank you, your Honor.

I'm here this morning before this court on behalf of 

Orthodox Jewish parents who want their children to experience 

the unique and immersive environment of Jewish overnight camp 

that inculcates Jewish practices and beliefs.  Of course, I'm 

also here this morning on behalf of the Association of Jewish 

Camp Operators.
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I would like to begin by explaining why plaintiffs 

are likely to succeed on the merits of their free exercise 

claim.  Defendant Governor Cuomo issued executive orders on 

March 20th and March 23rd, Executive Orders 202.8 and 202.10, 

respectively, that ordered all non-essential businesses closed 

and banned all non-essential gatherings.  It is those executive 

orders that prohibit Jewish overnight camps from operating this 

summer.  

Starting in May, Governor Cuomo issued a series of 

exemptions from those executive orders.  As heard here this 

morning, on June -- the governor announced that day camps could 

operate as of yesterday, June 29th.  Last week, the governor 

announced that higher education facilities, including 

dormitories with shared sleeping arrangements, shared bathroom 

facilities, and shared dining halls could open in regions that 

are in Phase 4.  And I'll note that six of the ten regions in 

the state are already in Phase 4, and the -- two more are 

expected to get there in the coming days, and all of the camps 

at issue in this case are in phase -- are in those regions.  

There are no camps in the New York City or Long Island region, 

which are sort of trailing behind in terms of the phases.

Of course, in late May and early June, Governor Cuomo 

issued a de facto exemption from his executive orders for the 

mass protests that were occurring across the state.  On 

June 4th, Governor Cuomo said at a press conference, and this is 
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quoted by Judge Sharpe in his Soos decision on page 12 that, and 

this is a quote, it is all about balancing the risks verus the 

reward, closed quote.  And what we will see is that the 

prohibitions and exemptions here are driven not by the level of 

risk, but, rather, by the degree to which the governor himself 

values the activity and, therefore, sees the reward as 

outweighing the risk.  

Unfortunately, as too often the case, the State does 

not value religious practice and therefore deems the reward 

insufficient relative to any risk.  The refusal to accommodate 

Jewish overnight camps is subject to strict scrutiny because 

defendant's exemptions from the same restrictions for other 

First Amendment activity and comparable secular conduct, which 

pose greater and -- greater risks than Jewish overnight camps, 

demonstrate and show that religious practice is being treated 

disfavorably as compared to secular conduct.  

What we ask of this court is that it enjoin defendant 

from having this double standard where -- for the same or lesser 

risk, the judge prohibits -- that the governor prohibits 

activity -- religious activity for which he sees no reward while 

permitting similar activity, such as day camps, dormitories, 

child care and the like, not because of lesser risk, but because 

of greater reward.  

The restrictions that have been set forth against 

overnight camps are not neutral or generally applicable.  This 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ASSOCIATION OF JEWISH CAMP OPERATORS, et al. v. CUOMO

HANNAH F. CAVANAUGH, RPR, CRR, CSR, NYACR, NYRCR
Official U.S. Court Reporter

7

is a quintessential scheme of individualized exemptions.  The 

governor issued his outright blanket bans in late March, on 

March 20th and 23rd as we said, and since then, by a combination 

of press conferences, press releases, and informal guidances, he 

has exempted activity -- secular activity and other First 

Amendment activities, such as protests, that is entirely 

comparable to overnight camps.

The defendant has exempted mass protests from his 

gathering restrictions and it's the same restrictions -- the 

mass protests would have been prohibited by the same executive 

orders, right, Executive 202.10 issued on March 23rd, yet 

defendant does not dispute in his paper that mass protests pose 

an equal or greater risk or threat of COVID transmission than 

overnight camps.  The defendant has exempted comparable secular 

activity that is surely not safer, or is less safe, than Jewish 

overnight camps, such as day camps, child care, and higher 

education dormitories in Phase 4.  Defendant does not, in his 

papers, explain how these comparable activities do not raise the 

same or greater risk of transmission of COVID-19.  Defendant 

simply says that overnight camps are banned.  

None of the conclusory concerns that defendant raises 

in the Hutton declaration apply uniquely to overnight camps.  

They all apply similarly to all the permitted secular activity 

of child care, of day camps, and of dormitory facilities.  More 

to the point, defendant is entirely silent as to why the state 
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protocols issued -- health and safety protocols issued for 

permitted secular activity, such as day camps and such as 

dormitories, would not similarly safeguard protective overnight 

camps.  And we have a chart on page 7, your Honor, in our reply 

brief in which we list the health and safety protocols that the 

State has imposed on that activity and permits it, and we assert 

that the same guidelines, the same protocols, can, and should, 

be applied to overnight camps and they should be permitted.

If we exercise analysis on last week's Soos decision 

was the correct one, and law is not -- and law is not neutral or 

generally applicable if there are a series of individualized 

exemptions.  Judge Sharpe quoted from the Second Circuits's 

decision in the Central Rabbinical Congress case, and I quote, 

"a law is therefore not generally applicable if is it 

substantially underinclusive such that it regulates religious 

conduct while failing to regulate secular conduct that is at 

least as harmful to the legitimate government interests 

purportedly justifying it."  That's the end of the quote.  

That's at 24 -- page 24 of the Soos decision and it's 736 F.3d 

197 in the Central Rabbinical Congress case.

The Soos decision continued, individualized 

exemptions -- again, this is a quote.  "Individualized 

exemptions are another way in which a law can fail to be 

generally applicable."  And then citing the Supreme Court's 

decision in Employment Division v. Smith, quote, "where the 
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State has a" -- 

(Whereupon, the court reporter interrupted for 

clarification.)

MR. SCHICK:  My apologies.  Employment Division v. 

Smith.  And the quote is, "where the State has a place" -- "has 

in place a system of individual exemptions, it may not refuse to 

extend that system to cases of 'religious hardship' without 

compelling reason." 

THE COURT:  Okay.  Mr. Schick, please let me 

interrupt you.  I want you to be comfortable.  You don't have to 

race through this.  I don't have a clock on you.  I want you to 

be comfortable.  It's an important argument, so -- and I know 

that -- I think you've requested the transcript -- 

MR. SCHICK:  Yes.

THE COURT:  -- so we want to have our court reporter 

have an opportunity to make a good transcript.  It's to your 

benefit to do that, so relax, slow down, and we'll give you the 

time you need. 

MR. SCHICK:  Thank you, your Honor. 

THE COURT:  All right.  

MR. SCHICK:  As the Central Rabbinical Congress case 

in the Second Circuit held, there need not be animus to find 

that a law is not neutral or generally applicable, that is to 

say it is not necessary for plaintiffs here to show that the 

State was driven by some anti-religious animus in creating this 
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system of outright bans and individualized exemptions.  What we 

need to show is that individualized exemptions exist and that as 

a -- and that they are applied in a way that disfavors religious 

practice.

We -- we think it's also relevant to point to the 

decision again cited in Soos, the Litzman v. New York City 

Police Department case.  That was a case in which the New York 

City Police Department had a facially neutral and generally 

applicable rule that said that beards can only be of a certain 

very short length.  An Orthodox Jewish practitioner applied for 

an exemption to have a beard that was, I think, one-inch long 

rather than one-millimeter long as permitted.  He was denied and 

sued.  

And what the Southern District court there held in 

granting summary judgement is that the police department had 

that rule, it was, in theory, on its face, a neutral and 

generally applicable rule, but that in application, it was not.  

That is, there were a series of individual exemptions that were 

given for non-religious conduct that were not extended to 

religious conduct and, therefore, struck it down as against this 

plaintiff -- that plaintiff.  

In Soos, Judge Sharpe found that the individualized 

exemption permitting outdoor graduations of up to 150 people 

demonstrate that the March 23rd blanket ban on gatherings -- on 

non-essential gatherings was not neutral or generally 
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applicable.

We can establish here, your Honor, that the refusal 

to permit Jewish overnight camps is similarly impacting uniquely 

Jewish and religious practice of overnight camp.  As we put 

forward in our declaration of Meir Frischman at paragraphs three 

and four, by June 12th, by the time of the governor's 

announcement, the only camps that were seeking to operate -- the 

only overnight camps that were seeking to operate in the state 

were the religious camps.  All the camps that had a profit 

motive, if you will, early on decided to throw in the towel.  It 

was the camps that had a unique religious and educational 

mission that were holding out, and are still holding out, and 

are hoping to open.

So the burden of the enforcement of the governor's 

prohibition on overnight camps, most particularly on this 

religious group, and, again, figures strict scrutiny and -- 

THE COURT:  Mr. Schick -- Mr. Schick, let me 

interrupt you there for a minute.  I apologize.

But, you know, that statement has been made 

throughout your papers.  It's a broad, sweeping statement that 

all the other camps, you know, have previously decided to not 

open.  I'm wondering where that information's coming from.  

There's no camps out there that were waiting to see what the 

State's guidance was and then we're going to -- if the governor 

had said, we're going to have overnight camps, you're telling me 
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that all these other camps, the non-Jewish -- the secular camps 

have all previously decided that they weren't going to open?  

MR. SCHICK:  Your Honor -- 

THE COURT:  Where does that come from?  

MR. SCHICK:  Your Honor, it's in the declaration of 

Mr. Frischman at paragraph three and four.  He is the founder of 

the Association of Jewish Camp Operators and is a liaison with 

the, sort of, broader camp community, and so that is the 

undisputed evidence in this case.  I'm not sure that it would 

necessarily matter, your Honor, as we can see from the Soos 

decision, which is to say -- 

THE COURT:  We lost you.  

MR. SMITH:  I apologize, your Honor.  Would you like 

me to reach out to Mr. Schick?  

THE COURT:  Yeah, I just want to make sure he 

understands he's been lost off the Skype video.  

MR. SMITH:  Yes, do you -- does your Honor mind if I 

mute my mic so I can call Mr. Schick?  

THE COURT:  Go ahead, Mr. Smith.  I appreciate your 

help. 

MR. SMITH:  Thank you. 

THE COURT:  The perks of technology.  It's great when 

it works.  

(Whereupon, a discussion was held off the record.  

Time noted:  10:17 a.m. to 10:18 a.m.) 
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MR. LIBERATI-CONANT:  I'll just take this opportunity 

to pop in and say that we will be requesting the transcript 

today, as well.  Thank you.  

MR. SMITH:  Your Honor, I apologize.  I've called 

Mr. Schick's office line and his cell phone twice each and I'm 

unable to reach him currently.  I've also sent him an e-mail and 

I'm not getting a response.  Unfortunately, I'm not located in 

the same office as Mr. Schick and can't check on him personally. 

THE COURT:  We'll give him a minute.

MR. SCHICK:  I'm sorry.

MR. DRISCOLL:  It looks like he just joined, your 

Honor.  

MR. SCHICK:  I'm back, your Honor.  I'm sorry.  I'm 

not sure -- I did not program my computer to -- I'm not that 

tech savvy, so my apologies. 

THE COURT:  I thought you were sending me a message 

for interrupting. 

MR. SCHICK:  Your Honor, I just thought of a law 

school course that they ought to teach all the young lawyers, 

which is -- 

THE COURT:  You're muted now. 

MR. SCHICK:  I'm muted now. 

THE COURT:  Okay.  Now, you're back.

MR. SCHICK:  I'm sorry.  I'm sorry. 

THE COURT:  It's all right.  
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MR. SCHICK:  So I'm not sure where -- 

THE COURT:  As I said when you left, technology's 

great when it works. 

MR. SCHICK:  Yes.  Yes, your Honor.  I think -- you 

know, my -- giving my kids the knowledge that there's a mute 

button that quiets me is a dangerous thing, so -- 

THE COURT:  You were about to tell me about the Soos 

decision and quoting from that -- 

MR. SCHICK:  Sure. 

THE COURT:  -- in response to my question. 

MR. SCHICK:  Yes, your Honor.

What I was going to point out is that in the Soos 

decision, the Court held that the outright ban on non-essential 

gatherings and outdoor gatherings -- I want to focus on the 

outdoor -- did I lose you again?  

THE COURT:  You just froze for a minute. 

MR. SCHICK:  Oh, the outdoor part of the test.  And 

so the -- in that aspect of the court's decision, there was an 

outright ban on all outdoor activity.  And what the court said 

was, given the exemptions for mass protests, exemptions for 

graduations of up to 150 people outdoors, it was improper, it 

triggered strict scrutiny, which the State could not meet to ban 

houses of worship operating outdoors.  And that wasn't because, 

your Honor, there was no other type of activity that could go on 

outdoors.  
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In other words, it wasn't because no one wanted to 

have a basketball tournament, it wasn't that the only outdoor 

activity that was banned was houses of worship, it was that 

houses of worship were banned while comparable secular activity 

was permitted through individualized exemptions.  So it didn't 

matter that there was other secular activity that was banned, 

what mattered was that there was religious conduct that was 

banned while individualized exemptions were granted to 

comparable secular conduct.

And that's the same thing here, your Honor.  These 

religious camps are banned while comparable secular conduct of 

day camps, child care, and higher ed dormitories are permitted.  

So it's not necessary to this case that the Jewish religious 

camps are the only ones seeking to operate, but it is an 

undisputed fact, but it's not necessary, and this holding 

demonstrates that. 

THE COURT:  I don't want to interrupt you again, but 

at some point I want you to address comparable because that's a 

big issue here -- 

MR. SCHICK:  Sure. 

THE COURT:  -- to say that, you know, an overnight 

camp and a day camp are comparable. 

And where is the -- the religious concern or 

necessity for a child -- you know, if they can go to a day camp 

and get all the same information and religious teachings, what 
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makes it comparable to say that they then have to stay 

overnight, you know, to sleep there?  

MR. SCHICK:  Sure, your Honor.  I'll address both of 

those.  The first -- I'll address them in the order that your 

Honor posed them.  So the first question was sort of the 

comparability generally, and I assume your Honor means for 

health and safety purposes?  

THE COURT:  Mm-hmm.  

MR. SCHICK:  And what we say in our papers, and I'd 

like to direct the Court's attention to page 7 of our reply 

papers, what we say in our papers is certainly the combination 

of the permission of day camps for children and dormitories and 

higher ed for older teens, if you will, where they have 

congregate sleeping, they have shared bathrooms, and they have 

shared dining facilities, are exactly the same.  The State has 

issued health and safety protocols for -- that permit the 

operation of both day camps for children, with bunks up to 15, 

and congregate joint sleeping/bathroom/dining facilities in 

dormitories of higher ed.

If you put those two together, that's exactly what an 

overnight camp is.  We lined up the precise rules and guidelines 

that the State has promulgated for both of those activities and 

what we request, your Honor, is that your Honor say that those 

guidelines -- those are -- the state-issued formulated 

guidelines for both of those activities should be what governs 
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overnight camps.  We're not asking your Honor to fashion his own 

guidelines, or even to adopt the ones that the Association of 

Jewish Camp Operators have promulgated, even though we think 

those are safer and more protective, and the State has not 

refuted that in its papers.

But nevertheless, what we're saying is that the State 

has said children in day camp, 15 kids in a bunk, shared 

sleeping, bathroom, and dining facilities in higher ed, there 

are guidelines and protocols, and there's not a word in the 

State's papers why those same guidelines and protocols are not 

equally protective of Jewish overnight camps.  So I think that's 

the answer to the first question regarding the comparable 

activity for safety.  

With regard to the second question, I think your 

Honor was asking why or is, you know, a Jewish religious day 

camp comparable, providing the same religious value, if you 

will, as Jewish overnight camp.  And the answer to that is a 

resounding no.  And it's not an answer, your Honor, that was 

formulated for this litigation.

There is a body of research that has been published 

for many decades now on the transformative value, from a Jewish 

perspective, from a religious perspective, of overnight camp.  

There's a series of studies by the name of Limud by the Lake, a 

holiness and intentions book that was published.  There are 

several others that demonstrate -- that study children who go -- 
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Jewish children who go to Jewish overnight camp and they track 

them over their years into adulthood as to their commitment and 

attachment to the Jewish faith and Jewish practice, and find 

that the immersive environment of camp, the total enclosed 

environment of 24/7 in a Jewish environment with Jewish role 

models, with Jewish stories, with Jewish history, and Jewish 

heroes is transformative.  To give -- and I would direct your 

Honor's attention to the declarations of Meir Frischman that 

speak to that point and, in particular, to Rabbi Avrohom 

Schwartz who's a camp director.

Your Honor, in a Jewish overnight camp -- and I'm not 

a witness here, but I attended Jewish overnight camp for many 

years, as did my children.  Jewish overnight camps -- and this 

is Meir Frischman's declaration and in Rabbi Schwartz's, there 

are at least three to five sessions a day that are either for 

prayer or Jewish study.  They use mealtime to inculcate Jewish 

practices, whether it's the ritual washing of the hands or the 

blessing of the food before and after.

More importantly, your Honor, and the reason that day 

camp can never equal overnight camp from a Jewish religious 

perspective is the Sabbath.  Right?  Jewish day camps do not 

operate on the Sabbath.  Jews don't, you know, travel by car or 

other vehicle on the Sabbath, so they're confined to generally, 

you know, their home area.  And Jewish day camps simply do not 

operate on the Sabbath.  The Sabbath is, of course, the most 
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holy day of the Jewish week.  And the experience at camp -- and, 

again, this is both in the Frischman declaration and the 

Schwartz declaration, they refer to the Jewish Sabbath in camp 

as a life altering experience.  The Jewish songs that are sung, 

the meals that are prepared, the lessons that are taught, are 

just unique to overnight camp and cannot be replicated 

elsewhere.  

And that's a decision, frankly, your Honor, the 

parents -- there's a reason that overnight camp generally is 

heavily weighted towards Jewish religious overnight camps, 

right, at least a third by enrollment of -- Jewish schools 

enroll, at most, five percent of the students K to 12 in the 

state.  Jewish overnight camps enroll at least a third of all 

children who go to camp, and probably a third of the school 

enrollment goes to camp, even though it's less than five percent 

of the general population.  And that is because of the unique 

religious value that parents find in the immersive 24/7 Jewish 

environment that let the kid not only learn lessons, but live 

them in a way that just simply cannot be replicated.

Your Honor, if -- if I can just go back to a few 

brief points -- 

THE COURT:  Go ahead.  Go ahead. 

MR. SCHICK:  -- and I'll conclude.  

The plaintiffs suggest that the traditional free 

exercise analysis should not govern here because of the Jacobson 
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case.  That was directed in Soos -- that was, I'm sorry, 

rejected in Soos.  The Second Circuit's decision in Phillips v. 

City of New York, 775 F.3d 538, held that Jacobson did not alter 

traditional free exercise analysis and, in fact, the chief 

justice in South Bay applied the free exercise analysis.

Finally, the merits point, there's absolutely no 

merit to the State's suggestion that the governor enjoys 

legislative immunity.  The U.S. Constitution grants legislative 

power solely to the legislature.  Separation of powers prevents 

the legislature from delegating that to any other body, 

including the governor, and there's no case to suggest that the 

governor has legislative powers or legislative immunity.

Going briefly, if I may, to irreparable harm.  You 

know, there is a presumption that when there's a threat and 

violation of First Amendment activity, even for a minimal period 

of time, the courts presume harm.  The closures of Jewish 

overnight camps would deprive plaintiff parents of the ability 

to provide the unique immersive Jewish 24/7 environment to their 

children.  It's important to the parents.  They sacrifice 

financially and otherwise to do it because it's meaningful to 

them.

And there's no dispute that this activity -- again, I 

direct the Court to the Frischman and Schwartz declarations.  

It's just the Sabbath there, the isolation from the outside 

world and all of its distractions really allows children to 
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develop their devotion and attachment and practice of Jewish 

values, Jewish practices, and Jewish beliefs.  

The balance of equities, your Honor, favors the 

plaintiffs.  While we would suffer irreparable injury if no 

injunctive relief is granted, defendants will suffer no 

meaningful harm.  Again, what we see here is that the State has 

not said that the risk is greater when we get -- when we talk 

about overnight camp versus day camp or dormitory facilities, 

it's just that they don't see that there's a value in the 

reward.  

The association has put forward health guidelines, 

but more importantly, the State day camp and the State dormitory 

facility guidelines and the chart on page 7 of our reply papers 

are fully protected -- 

(Whereupon, the court reporter interrupted for 

clarification.)

MR. SCHICK:  I'm sorry.  The State guidelines for 

health and safety at day camps and at dormitory facilities are 

equally protective of Jewish overnight camps.  And so all we're 

asking is that plaintiff's First Amendment activity receive 

similar treatment to permitted comparable secular activity.

And for the same reason, your Honor, the public 

interest favors plaintiffs.  Securing First Amendment rights is 

a public interest.  Similarly situated entities, Jewish day 

camps -- Jewish overnight camps and secular day camps and 
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dormitory facilities should be treated equally, that promotes 

the public interest. 

THE COURT:  Okay.  Mr. Schick, I have a few questions 

I'd like you to address and then we'll go to defense counsel.

First of all, how many camps are we talking about?  

MR. SCHICK:  Your Honor, it's approximately 50 to 60 

camps.  And I say that, your Honor, because, you know, they were 

set to open last week and, you know, it's possible that, you 

know, as this takes longer and it's -- I'm just pointing out a 

fact, that some of them may ultimately find that in a truncated 

season it's not possible to open, but we're talking about 50, 60 

camps. 

THE COURT:  And approximate volume for camp -- of 

campers, what are we talking?  

MR. SCHICK:  Again, the AJCO camps in total serve 

about 42,000 campers.  Again, there will probably some drop off 

given the late date. 

THE COURT:  Okay.  And how many of those campers are 

coming from out-of-state, other states?  

MR. SCHICK:  I think it's a -- it's a very low 

number.  They overwhelmingly serve New York, they probably serve 

some of New Jersey, and -- 

THE COURT:  I'm guessing New York, New Jersey, 

Connecticut, maybe parts of Pennsylvania.  Is that accurate?  

MR. SCHICK:  Yes, your Honor.  Overwhelmingly New 
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York and New Jersey.  To think about it in this way, your Honor, 

and if my statistics are right, Jewish -- campers in Jewish 

overnight camps overwhelmingly come -- are students in Jewish 

day schools and yeshivas, and, you know, the overwhelming 

portion of Jewish day school and yeshiva students in the United 

States are in New York and New Jersey.

So there's -- about two-thirds of them are in New 

York and another large portion in New Jersey. 

THE COURT:  Describe to me the typical sleeping 

arrangements in these camps. 

MR. SCHICK:  So I have -- 

THE COURT:  And I'm going to give you a leg up 

because I have in my head -- my children went to a summer camp 

and the picture I have of that in my mind are these small cabins 

with multiple built-in structures for bunks and cots and beds 

all -- as many as, you know, 10 to 15 kids in a little cabin.  

And I know you can't give me everything, but give me your 

typical view or interpretation of what that sleeping arrangement 

would look like. 

MR. SCHICK:  Sure, your Honor.  I myself have noted 

the difference between the facilities that were deemed 

sufficient when I was a camper and those that are deemed 

necessary, you know, when my kids went to camp, so the world has 

gotten a little, you know, entitled, but the -- there are, as 

your Honor said, mostly, you know, bunkhouses.  I don't think 
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they're as small or as cramped as some might see.  And there 

are, you know, perhaps, you know, 8 -- 10 or 12, you know, beds 

in a larger bunkhouse that are not, you know, again, you know, 

on top of each other in the way that I think they were even when 

I went to camp.  

And surely, we understand, your Honor, that as part 

of my application of, you know, State guidelines for day camps 

and dormitory facilities, there may need to be a protocol of 

distancing that impacts that this summer relative to normal 

operation.  

THE COURT:  Mr. Schick, you keep referring to the 

State's guidelines with regard to college dormitories.  Can you 

give me any more information about what that guidance has been 

by the State and when it went into effect, how many colleges 

we're talking about?  

MR. SCHICK:  Well, your Honor, it went into effect 

just a week ago.  It's for Phase 4.  In other words, when a 

region reaches Phase 4, overnight facilities are permitted -- 

dormitory facilities are permitted to open.  They were closed 

under the general ban until recently.  And it covers -- as I 

said, I believe there are ten regions in the state.  As of now, 

as of today, six of them are already in Phase 4.  The four that 

aren't are New York City, Long Island, Mid-Hudson, and the 

Capital region.  It's expected that the Capital region and 

Mid-Hudson will reach Phase 4 in the coming days.  
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And so that would certainly encompass all of the 

camps at issue here.  None of the camps are in Long Island or 

New York City.  Some are in regions that are already in Phase 4 

and some are in regions that will be in Phase 4 in the coming 

days.

And so as we list on page seven of the reply brief, 

there are requirements from, you know, adhering to the CDC 

hygiene and cleaning rules.  And it's -- I'll note that with 

respect to the State deference and the CDC, the CDC has guidance 

on opening camps, as well.  It's referenced in the reply 

declaration of Dr. Berman in paragraph three.

And so it is -- it is instructed that the State 

relies on the CDC and the CDC itself provides guidelines for 

camp.  The State talks about the capacity -- limiting indoor 

spaces to 50 percent of the capacity, whether it's dining halls 

or the like.  And so it talks about screening symptoms, isolate 

individuals as necessary, work with local health departments to 

isolate and care for exposed students.

And so we summarize them briefly on page seven and, 

your Honor, they are included as -- this guidance is included in 

the -- in my reply declaration at -- Exhibits Q and R is where 

the State sets forth this guidance.  There are a series of both 

requirements and recommendations.  And, again, all we're saying, 

your Honor, is that the State guidance for day camps and 

dormitories together cover the entire spectrum of what overnight 
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camps do.  And all we're saying is that State rules should apply 

equally to that conduct and to the conduct of overnight camps, 

which for some reason is being prohibited.  

THE COURT:  Okay, sir.  Defense counsel, when you're 

ready, sir. 

MR. LIBERATI-CONANT:  Thank you, your Honor.

So Mr. Schick has given me a lot to respond to.  

Before I respond specifically to the arguments he's made, I'd 

like to do the same and give a little bit of a general overview, 

and I'll expect questions from your Honor as we go along. 

THE COURT:  I'll let you get through your overview 

and when you're ready for questions, you let me know. 

MR. LIBERATI-CONANT:  Okay.  Again, the 

Commissioner's determination not to permit overnight camps to 

operate in 2020 was made to prevent the spread of COVID-19 

across the State of New York during this pandemic and, further, 

in furtherance of the Commissioner's statutory obligation to 

safeguard the health and safety of campers at overnight camps.

And sort of to talk to about that, I think the best 

way to talk about that is to start with the balance of the 

hardships here, because that really encompasses everything we're 

talking about, and the State disputes Mr. Schick's assertion 

that there is no harm to the State here if the Court grants the 

relief they request.  The harm here is potentially grave and 

potentially overwhelming to the State's healthcare system.
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Summer overnight camps are unique and not comparable 

to the activities that Mr. Schick has outlined, which he claims 

constitute exemptions to the overall ban on overnight camps.  

Overnight camps are uniquely situated as potential vectors for 

the spread of virus across the state.  Mr. Schick just said that 

the great majority of these campers are coming from the New York 

City area, from the hottest COVID hotspot in New York State.  

These kids are going to be going -- I think he said 40,000 to 

50,000 of them would be moving to rural areas without the same 

kind of healthcare infrastructure that New York City has.

And we saw during the height of this pandemic that 

New York City's healthcare infrastructure was taxed to the 

breaking point, to the extent that we had field hospitals set-up 

in New York City, to the extent that we had the U.S. ship Mercy 

coming to render aid to this state.  In places were these 

overnight summer camps are, such as Sullivan County where you 

have one critical care hospital, the healthcare officials there 

are already preparing to deal with a surge of summer visitors 

that are coming there for the year.

So if you have in a cabin an outbreak of COVID-19, 

you have two things that could potentially be very dangerous for 

that community.  One, you could have an outbreak that spreads 

through the community overall.  Two, you could have a quarantine 

situation in that summer camp where you have -- there are camps 

in the state that have over 1,000 campers at a time.  So you 
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could have 1,000 campers quarantined.  

Now, I know Mr. Schick is talking about what his 

plaintiffs' camps will do, but the State cannot look at what 

only his camps will do.  The State must look at what all camps 

can do.  And in this case, it's the State's determination that 

the infrastructure is not there at a lot of these camps across 

the state to deal with this, and so the potential there of the 

spread of the virus is great.  

Now, the other great strong point here relates to a 

point made in our memorandum of law, which relates to the 

State's broad powers to protect the people of this state in case 

of emergency.  And here we have, indisputably, a 

once-in-a-lifetime, we hope, type of emergency.  And the State 

and the governor need to maintain the ability to control the 

reopening of the state, to control the release of that valve, as 

it were.  If you open too quickly, if you take off all controls 

at once -- we see what happened in Arizona, we see what has 

happened in Texas, and in other states where they are now 

struggling with the same problems we struggled here with a 

couple of months ago.  If we open up too quickly, too 

precipitously, without the proper controls, we could easily be 

right back there.  

Now, of course, the State has to not disfavor 

religion when it is opening up pursuant to its Tenth Amendment 

power, and it has not done so here in any way, shape, or form.  
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They closed all summer camps -- all overnight summer camps.  

There's no exemption for anybody.

And to Mr. Schick's point that only his association 

camps would be affected, we dispute that.  We dispute both that 

they're the only camps interested in opening up.  I think if 

there were an order that overnight camps opened, you would see 

baseball camps opening up, you would see chess camps opening up, 

you would see all sorts of camps opening up.  And of course, 

they would be able to, right, because we can't have an order 

that only favors the Jewish overnight camps here.  

And to that point, there's no doubt that the camps 

that plaintiff runs have value -- you know, great value, and 

nobody's discounting the value that they have to the parents and 

the camps themselves in inculcating the Jewish faith, let's say.  

This burden is the same, it applies the same to all types of 

summer -- overnight summer camps across the state.  So if you 

are going for something -- let's say you're going to an 

intensive sports camp, this may impact a child's ability to 

progress in his career in that way.  It affects anybody's 

ability to stay overnight in the environment -- in the intensive 

environment of a camp atmosphere.  

There are further issues with respect to the danger 

to children.  There's also this Kawasaki syndrome, which has 

been reported and which is in the Hutton declaration, which more 

than amply supports the rational basis for the State's decision 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ASSOCIATION OF JEWISH CAMP OPERATORS, et al. v. CUOMO

HANNAH F. CAVANAUGH, RPR, CRR, CSR, NYACR, NYRCR
Official U.S. Court Reporter

30

here.  But that is a syndrome that uniquely affects children, is 

not well understood right now, and the Commissioner has an 

obligation to protect children, especially in the face of a 

potentially very dangerous condition.  And with respect to the 

arguments made by Mr. Schick in his papers that children do not 

tend to suffer from this COVID-19 disease, that actually 

increases the chance that they will spread the disease because 

they are silent spreaders if they're asymptomatic.  

Now, of course, we have said, and we continue to 

maintain, that the rational basis test is the appropriate 

analysis here, and it's the appropriate analysis secured under 

both the Tenth amendment and under the free exercise clause.  

There was -- this law is, on its face, and in its application, 

generally applicable and neutral.  There are no exceptions to 

the overnight summer camp closure. 

THE COURT:  Address, if you would, counsel, the 

exemptions that are being argued by plaintiffs with regard to 

the governor choosing among his First Amendment rights 

so-to-speak, like, freedom of speech and assembly, and yet when 

it comes to religion, we're not giving the same sort of liberal 

interpretation to his executive orders. 

MR. LIBERATI-CONANT:  Well, I mean, with respect to 

assembly and the executive orders that relate to outdoor 

gatherings, those executive orders aren't at issue here.  And 

the plaintiffs here aren't asking to assemble outdoors, they're 
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asking to assemble overnight camps.  And respectfully, 

plaintiff's argument leads to the conclusion that the State is 

not allowed to control the valve on reopening, that once it 

makes any exemption at all, apparently, it is no longer allowed 

to pull back or to control the pace of reopening in any way.  

Further, when Mr. Schick was talking about the 

supposed exemptions, which he alleged were comparable, I note 

that he combined two different scenarios which were each 

individually not comparable to sort of create this hybrid 

comparable situation.  Well, you can't do that.  You have to 

look at whether they're comparable in and of themselves because 

the State is making a determination whether this particular 

activity can stay open.

And here, one of the hugest distinctions of all is 

congregate sleeping.  And Mr. Schick himself acknowledged that 

you have bunkhouses with, you know, something like ten kids, and 

in some cases more, that are going to be sleeping in a room 

overnight.  And what we do know about the spread of this virus 

is that it spreads most effectively when people are in an 

enclosed area over a prolonged period of time.  You have a 

greater load of the virus in the air, a greater chance of 

spreading it.  It's hard to imagine a more effective way to 

spread the virus than putting a bunch of small children in a 

room together where they can breathe the same air for an entire 

night.  
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THE COURT:  Counsel, if you could, address the 

dormitory situation.  I'm very interested in that comparison and 

whether that is comparable to what we're talking about.  

MR. LIBERATI-CONANT:  Sure.  Higher ed, first of all, 

is not the same as children's overnight camps.  The Commissioner 

does not have the same responsibility to protect the students -- 

the adult students largely in higher education as opposed to the 

children in summer camps. 

But as far as the dormitories being open, dormitories 

are not the same as -- college dormitories are not the same as 

bunk style sleeping for children.  You might have more than one 

person in a room.  However, in the event -- you don't have these 

large open rooms.  And in the event of an outbreak, colleges 

have dedicated staff and the ability in their facilities to 

implement the necessary responses if there is an outbreak of 

COVID.  In other words, the State is comfortable that they can 

respond to an outbreak of COVID because the dormitories are 

different and because their underlying healthcare infrastructure 

and other infrastructure is stronger than those of summer 

overnight camps.

Does that answer your question, your Honor?  

THE COURT:  Yes, you're starting to address it.  

There's been the comparison obviously made to -- you know, the 

overnight camps are substantially similar to the day camps, 

child care facilities -- 
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MR. CHRISTOPHER:  I'm sorry to interrupt, Judge.  I 

think somebody dropped off the call and I wanted to know if you 

wanted to continue or pause for a second.

MR. LIBERATI-CONANT:  It looks like it was Mr. Schick 

again. 

THE COURT:  We lost Mr. Schick again. 

MR. SCHICK:  I am back, your Honor. 

THE COURT:  You're back?  

MR. SCHICK:  Yes. 

THE COURT:  Okay.  I don't know if -- well, 

co-counsel is here, but -- 

MR. SCHICK:  Yeah, it's okay.  I was off for only for 

a few seconds and I don't want to -- 

THE COURT:  So you know, Mr. Schick, he was 

addressing the dormitory issue -- 

MR. SCHICK:  Yes. 

THE COURT:  -- and explaining why it is dissimilar 

and not comparable to the Jewish overnight camps.

Go ahead, sir. 

MR. LIBERATI-CONANT:  If I may, your Honor, it is not 

the State's burden here to prove which activities are or are not 

comparable, and to say, well, this is exactly the same as that 

or this isn't exactly the same as that, that is not the proper 

analysis here.  The proper analysis is whether the closure of 

overnight summer camps is rationally related to a legitimate 
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State interest.  Whether there is some other avenue that might, 

in plaintiff's opinion, be just as good is not a part of this 

analysis.  As Justice Roberts said in South Bay, reasonable 

minds may differ, but nevertheless, it's important for the Court 

to give due deference to the State in how it manages the 

reopening in the face of this crisis.  

MR. SCHICK:  Can I respond briefly, your Honor?  

THE COURT:  Well, I don't know if he's done. 

MR. SCHICK:  I'm sorry.  I'm sorry. 

MR. LIBERATI-CONANT:  I would like just the same 

indulgence to go through everything -- 

MR. SCHICK:  I apologize. 

MR. LIBERATI-CONANT:  -- unless your Honor would like 

to do it differently. 

THE COURT:  I'd like you to finish and then I'll have 

further questions, and an opportunity for Mr. Schick to respond, 

and I'll give you another opportunity after that, and we'll wrap 

it up.  Okay?  

MR. LIBERATI-CONANT:  With respect to the -- thank 

you, your Honor. 

THE COURT:  Mm-hmm. 

MR. LIBERATI-CONANT:  With respect to the free 

exercise argument here, plaintiffs have not come close to 

showing that this law -- this closure of overnight summer camps 

is not neutral and generally applicable, and that -- or that it 
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disfavors religion in any way.  And in their reply papers, they 

essentially say that they are the only camps seeking an 

exemption, therefore by not granting them an exemption, we are 

discriminating against them on the basis of their religion.  And 

that really turns the analysis on its head.  

As stated before, the State has to plan and to make 

decisions not based on religion, but based on every camp and 

every type of camp in the State of New York.  And its neutral 

and generally applicable law cannot be made un-neutral, not 

neutral, cannot be made to target a religion simply by 

plaintiffs' bringing of the lawsuit against us.  

And I will just add that with respect to the types of 

things that are closed and the reopening right now, there are 

other activities that still remain closed in Phase 4, which 

present a similar, or at least a -- I don't want to say 

comparable or similar, but let's say raise the same risks that 

are raised here, which is malls, gyms, and movie theaters, and 

play theaters, as well.  Again, you've got concentration of 

people, prolonged periods of time, and in those cases, not even 

merely the prolonged period of time that you're going to have 

overnight campers exposed to each other.

So I'll be happy to take any questions from your 

Honor at this point.  I appreciate your indulgence. 

THE COURT:  Yeah, I would like you to address the 

arguments made with regard to the governor's position with 
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regard to the protests in the lobbies of theaters and other 

locations that were opened and allowed to be used without 

sanction.  

MR. LIBERATI-CONANT:  The governor has not taken a 

position, and the State has not taken a position, with respect 

to the use of theater lobbies.  And to the extent that the 

governor has made statements about the protests, those are not 

official State policy, they're not binding on the State in any 

way, they do not create law.  

These -- and I note, your Honor, there's another 

distinction between the behavior here in Soos and what's going 

on here.  In Soos, you're talking about, and in these protests 

you're talking about, spontaneous protests.  The State is not 

allowing these to happen, they are being undertaken by 

individuals.  But even more importantly than that, the protests, 

they're no relation whatever to the operation of overnight 

summer camps.  It's simply apples and oranges.  

And, again, I would say if the existence of the 

protests, which is a sort fact on the ground, if the existence 

of those protests, which, by the way, were dispersed and we're 

referring to generally as protests, there were a lot of protests 

throughout the state and a lot of different things happening at 

them.  If that can vitiate the governor's power here and the 

Commissioner's power here to protect the people of the state 

from the COVID-19 epidemic, then potentially all bets are off 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ASSOCIATION OF JEWISH CAMP OPERATORS, et al. v. CUOMO

HANNAH F. CAVANAUGH, RPR, CRR, CSR, NYACR, NYRCR
Official U.S. Court Reporter

37

and the floodgates are wide open, the State's power overall to 

enforce and to protect its citizens from the Tenth Amendment has 

essentially been entirely annihilated. 

THE COURT:  Okay.  I just have a couple more 

questions for you, counsel.  I don't know if you had any further 

argument with regard to plaintiff's position with regard to 

irreparable harm.  

MR. LIBERATI-CONANT:  Yes, your Honor.

With respect to irreparable harm, first of all, it's 

the State's position here that there is not irreparable harm, 

that this is not a situation where the presumption of 

irreparable harm applies.  And in this case, and this goes to 

the First Amendment analysis, as well, the overall closure of 

summer camps does not prohibit the plaintiffs individually or, 

in the aggregate, from practicing their religion.  It does not 

prohibit them from offering religious instruction.  It does not 

prohibit them from inculcating the values of the parents and of 

their religion into their children.  It doesn't address that in 

way.  

Any burden thereon is incidental to the generally 

applicable law and, as I said before, affects and burdens people 

across the state similarly, parents who would like to send their 

children to overnight summer camps.  And, again, that is 

without, of course, denigrating the importance of these 

overnight camps to the Jewish community. 
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THE COURT:  Okay.  And lastly, I just didn't know if 

you haven't talked about it, the existence of the hybrid claim.  

You seem to suggest in your papers that that is disfavored.  And 

I would point to the fact that the Second Circuit has recognized 

the existence of hybrid claims.

And there's a decision out of Connecticut in February 

of 2016, Doe v. Mastoloni, and I didn't know if you want to 

address that because it is there and you took a position in your 

papers that, I think, is inconsistent with the law.  

MR. LIBERATI-CONANT:  But, your Honor, the plaintiffs 

here themselves stated that the Second Circuit does not 

recognize a hybrid exemption.  And so our position, it was 

consistent with their position in this case.  However, to the 

extent that your Honor is, you know -- I think you're asking, 

well, what if there is a hybrid exemption, how does the State 

respond?  

THE COURT:  Correct. 

MR. LIBERATI-CONANT:  And if there is -- if you are 

applying that standard -- in any circumstance, if you're 

applying a higher level of scrutiny here, the rational basis 

standard is absolutely the correct standard.  However, if a 

higher standard of review up to strict scrutiny were applied, 

this closure of summer camps still passes strict scrutiny.

Now, there's case law that says, and I don't think 

there's really any brooking the idea, that the COVID-19 epidemic 
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constitutes a compelling State interest and the need to protect 

the citizens of the State constitutes a compelling interest.  

This closure is narrowly tailored to meet that 

interest.  It closed only overnight summer camps.  It did that 

because of the heightened risk, as is documented in the Hutton 

declaration, of spread of the virus throughout the state, and we 

are still on the precipice possibly of another COVID-19 surge in 

the state if we are not careful.  And the -- and day camps, 

including religious day camps, but all kinds of day camps, of 

course, have been permitted to open.  

So for those reasons, no matter what level of 

scrutiny the Court chooses to apply, the closure of overnight 

summer camps meets that level of scrutiny. 

THE COURT:  Okay.  Thank you, counsel.

I'm going to give you each a brief response.  So, 

Mr. Schick, go ahead sir. 

MR. SCHICK:  Thank you, your Honor.

I want to begin with what I believe is the central 

factual error in the State's -- in defendant's presentation from 

which flows all their legal inaccuracies and errors.  And the 

central factual error is that the State referred repeatedly to 

the State's order closing all overnight camps, and it bears 

emphasis that there is no such order.  There is an outright ban 

on non-essential business and non-essential gatherings.  Those 

orders were issued on March 20, 2020, that was Executive Order 
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202.8, and on March 23, 2020, that was Executive Order 202.10.  

Those are the orders that ban overnight camp.  The governor, the 

health Commissioner, no one has issued any order banning 

overnight camp, it has simply been because of the order that was 

issued in March.  

Since that time, the governor has made a series of 

individualized exemptions.  As we've said, he's exempted First 

Amendment activity he favors in the form of protests.  He has 

exempted day camps.  He has exempted higher ed dormitories.  He 

has exempted child care.  And what we say, your Honor, is not 

that because the governor has given those exemptions to the 

protests, for example, he therefore loses the right to maintain 

any control over the health and safety, what we simply say is 

when the governor sets up a system where everything is banned, 

March 20th and March 23rd, non-essential business and 

non-essential gatherings, and then has a series of 

individualized exemptions that favor both certain First 

Amendment conduct the governor favors and certain secular 

conduct, but disfavors religion, we say that's subject to strict 

scrutiny.  That's all we say.  

And, again, the State will have its time.  It cannot 

and will not point to any order prohibiting overnight camp other 

than those March 20th and March 23rd orders, and we need to 

focus on the individualized exemptions.  If that scheme of 

individualized exemptions for similar conduct -- First Amendment 
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conduct in the case of the protests, secular conduct for kids in 

the case of day camps and dormitories, that is what subjects the 

law to strict scrutiny, because the religious camps can't get 

it.  

Now, the State has spent a lot of time -- a lot of 

its time sort of on a parade of horribles about how susceptible 

children are.  There's two points to that, your Honor, one 

factual, one logical.  The factual point is that the -- at the 

end of the day is that, as the Berman declaration -- reply 

declaration sets out in great detail, there is simply no 

evidence that children are getting sick from COVID-19.

That doesn't mean that one doesn't take the necessary 

precautions.  There's the AJCO guidelines, there's the State 

guidelines for day camps and dormitories.  But it's just -- you 

know, I understand they can say health and safety, but they have 

to back it up with something.  

More importantly, for our purposes, your Honor, 

everything that the State has said with respect to overnight 

camps would apply to day camps to a greater degree.  We talk 

about Kawasaki, how they're vectors, how they're transmitters, 

but the governor allows day camps where children from different 

homes in New York City -- to use the State's example of the 

hotspot, 15 children from different homes, different buildings, 

different neighborhoods, get together in a bunk, spend eight 

hours together, go home, interact with their friends, their 
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neighbors, their relatives, the local stores and the like, and 

then re-congregate the next day.  

There's simply no way where the parade of horribles 

that the State is trying out to -- to justify banning overnight 

camps does not apply equally, and even more so, to that same 

activity. 

THE COURT:  And Mr. Schick -- Mr. Schick, address the 

fact that, you know -- and there's still a lot of unknowns here 

with regard to this virus and the studies that are being done.  

And the State Health Department released one, I think, yesterday 

with regard to children, I don't know if you saw that, and the 

Kawasaki syndrome.

But the fact that in an enclosed space for extended 

periods of time, it appears that all the medical and scientific 

community agree that that's probably one of the more dangerous 

situations.  So when you're talking about day camps were they 

might be outside, they might be inside for a while, but they're 

going home, and they're sleeping at home, isn't there a 

distinction to be made here?  

MR. SCHICK:  Your Honor, with respect, we think the 

distinction is that it's likely to lead to a greater spread of 

COVID-19, because in the real world in the summer in New York 

City, when the kids go home, they don't quarantine in their 

private bedroom, your Honor, they play ball, they run from 

apartment to apartment, from store to store, from friend to 
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friend, from relative and neighbor to relative and neighbor.  

And so each child, in a bunk 15, may interact with 10 or 15 more 

people at night, bringing the next day, you know, whatever they 

got from hundreds of people together.

Contrast that to an overnight camp where the children 

are in the bubble.  That's what we've heard for the last several 

months, about the need to form your bubble.  And here, we're 

talking about a regime, a protocol of testing before camp to 

ensure that nobody sick comes to camp, and continuous testing in 

camp, and other procedures in place to ensure that it doesn't 

spread.  So we believe, your Honor, that -- 

THE COURT:  Sir, would you -- let's address the 

bubble argument.  Because I had this conversation with my law 

clerks prior to this -- before this argument started.  How in 

the world are you going to create a bubble in these camps when 

you're bringing kids from all over -- notwithstanding testing, 

which is not infallible, okay, and somebody has to go outside 

that camp for supplies, if there's medical emergencies where a 

kid needs stitches, they're going someplace.  And, again, the 

State has made this argument about these rural communities, 

where a lot of these camps are, they do not have the medical 

capacity, you know, to deal with an infection if it gets 

started.  

Can you address some of that for me, please?  

MR. SCHICK:  Your Honor, again, if the Court looks at 
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the Berman declaration -- the Berman declaration, you'll see 

that the number of camp age children statewide who get sick is 

incredibly, incredibly low.  The -- the -- sure, food deliveries 

might come in.  The kids are not going to interact with the food 

deliveries.  There are ways to set up processes and procedures 

to ensure that the kids are in the bubble.  Surely, the kids are 

in the most protective bubble when they're in overnight camp.  

And the hypothetical concern that a delivery of milk will 

somehow translate into, you know, touching a bottle, whereas 

supermarkets are open because the governor has said that, you 

know, it doesn't transfer from surface materials like that.  The 

kids simply will not interact with individuals who are outside 

that bubble who are tested and found to be clear.

But, again, I want to focus, your Honor, if I can, on 

the fact that -- what is at issue here, right, is the series of 

individualized exemptions from the outright ban, exemptions that 

favor conduct that is comparable to -- in terms of health and 

safety, to overnight camp, but yet not permitted for overnight 

camp.

And the State -- the State talked about -- you know, 

first of all, the State talked about, well, you know, what's the 

difference between a kid who wants -- what's the difference 

between a parent who wants their kid to excel in Jewish values 

and Jewish knowledge and the parent who wants their kid to excel 

in baseball.  And surely, parents are all entitled to their 
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dreams and wishes and ambitions for their children, but the 

reality is that religious activity is protected under the First 

Amendment.

Your Honor, in the Soos case -- in the Soos case, 

right, it was -- it was a challenge to the same executive orders 

here, 202.8 and 202.10, that outright ban certain activity, and 

we're talking about the outdoor activity, and it wasn't relevant 

to the strict scrutiny analysis that there are other forms of 

outdoor activity.  Surely, worship was not the only potential 

outdoor activity that was impacted by those executive orders, 

right, but Judge Sharpe didn't say that because, you know, 

people can't gather for a basketball tournament, I therefore 

can't allow them to get together for worship.  In fact, Judge 

Sharpe understood that, you know, First Amendment activity, if 

it's banned in a system of individualized exemptions, is 

entitled to strict scrutiny.  

And what strict scrutiny means, your Honor, is just 

that the State has to justify it as compelling and narrowly 

tailored.  And here, we submit they have not done so because 

they saw generalized health concerns that would not justify this 

prohibition as applied to overnight camps versus other permitted 

activity.

Thank you.  

THE COURT:  Thank you, counsel.  

Go ahead, sir. 
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MR. LIBERATI-CONANT:  Thank you, your Honor.

So first of all, with respect to the orders at issue 

here -- the executive orders at issue here, and I believe the 

executive order issue here most recently is, I think, is 202.41, 

which extended the closure of non-essential -- of the reduction 

of workforce in businesses by 100 percent.  

Now, as the Court is aware from reviewing the papers, 

the way that this has -- the reopening has evolved over time is 

the State has come up with this phased reopening in which it is 

trying to very carefully manage this reopening.  And that 

requires it to be able to fine tune and to be able to open up 

maybe a little bit here and not a little bit there.

And the type of analysis that Mr. Schick is inviting 

the Court to engage in is a sort of a judicial second guessing 

that the Roberts -- that Chief Justice Roberts said the Court 

should not engage in when the State is responding to a pandemic.  

He's asking that his plan be substituted for the State's plan, 

and that's not the correct analysis.

And to his point, his assertions that the State's 

evidence is conclusory or that it's not thorough, I pause it 

otherwise.  The Hutton declaration is both extensive and points 

to specific and documented risks with respect to children at 

overnight summer camps.  And I'll mention another one here, 

which is a case study from 2009 where you had the spread of an 

influenza-like virus in summer camps across the state.  And what 
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the health department found there was that overnight camps were 

responsible 97 percent for the infections during that outbreak 

of that virus.  So 97 percent of the kids who got sick were at 

overnight camps.  So it's simply false to say that the State has 

no evidence on which to base this.  

With respect to one of -- to one of Mr. Schick's 

points earlier, which is with regard to legislative immunity, I 

will note that the executive orders are made pursuant to a 

delegation -- a proper delegation of authority by the 

legislature, which gives the governor the power to modify and 

suspend the laws of the State of New York, that is 

quintessential legislative activity.  

With respect -- and I'm wary of delving too deeply 

into this, however, a couple points with respect to Mr. Schick's 

assertions and the plaintiff's assertions with respect to how 

they will handle their own camps, the State does not have to 

plan just for their camps, it has to plan for the state as a 

whole and all camps, which is 500 plus camps across the state.  

Further, there are serious concerns, as your Honor alluded to, 

with the type of plan posed by them.

First of all, there's the congregate sleeping and 

masks with kids sleeping together overnight, it's just not going 

to cut it.  You can't keep kids from pulling off their masks in 

the middle of the night, even as careful as you want to be.  

Beyond that, there's the fact that these -- that 
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summer camps, which are -- and overnight camps, which are 

regulated, by the way, unlike protests are regulated with a 

regulatory scheme, the enforcement in many of these cases falls 

to localities.  And so it is the department's determination that 

it would be difficult for the municipalities to properly enforce 

the guidelines and restrictions necessary to -- first of all, we 

don't think that it's possible to make summer camps safe at all, 

but if there were guidelines in place, you're putting a severe 

burden on the local authorities with respect to inspection and 

follow-up, as well, in these rural counties where they're 

already dealing with a serious health epidemic.  

And finally, I would say that the executive order 

which limited outdoor gatherings is simply not at issue here, 

and that's another reason that the governor's -- that the 

outdoor protests do not apply here at all and no comparison can 

be drawn between them.

If that is -- if that is all, your Honor, I'm happy 

to rest on our submissions and our arguments. 

THE COURT:  All right.  Well, let's have a discussion 

about where we go from here.  As I indicated prior to your 

arguments, I am willing to give you an opportunity to submit 

further briefing if you feel that it's necessary, appropriate, 

so let's talk about that.  

Would you like that opportunity?  I am sensitive to 

the fact that -- you know, trying to get a decision out quickly 
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in lieu of the fact that these are camps that were expecting to 

start if not this week, last week, and that, you know, you're 

waiting for a decision.  So that being said, I would only -- I 

would only give you a couple days, if that, to get submissions 

in.  

So we'll start with plaintiff's counsel.  Is that 

something you'd like to do, sir, or are you comfortable with 

what has been submitted?  

MR. SCHICK:  Your Honor, we appreciate the 

opportunity.  I guess we're more worried about timing over 

anything else, and so we're certainly sort of appreciative of 

anything if it provides, you know, a short timeline, let's say, 

you know, end of day tomorrow.  I think we're concerned that if 

we go beyond that, it undercuts the speed and necessity of what 

we're trying to accomplish here.

We're comfortable with the papers and, likewise, if 

your Honor wants to extend the courtesy to us, we'd appreciate 

that. 

THE COURT:  I'm happy to extend the courtesy if 

there's things that you both feel you'd like to address.  I 

would keep it short.  I think, you know, end of business 

tomorrow is not unreasonable, if you're comfortable with that, 

so that we can move this along expeditiously. 

MR. LIBERATI-CONANT:  Would that be any submissions 

that the parties wish to submit?  Are you expecting memoranda or 
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additional proof or -- I know you're saying brief, and I don't 

want to put in too much. 

THE COURT:  Yeah, well, let's limit it to ten pages.  

All right?  And you give me what you feel is important to your 

arguments that you would like the Court to focus on.  How about 

that?  It gives you an opportunity to further focus the 

discussion from your point of view. 

MR. SCHICK:  Thank you, your Honor. 

THE COURT:  Okay.  End of business tomorrow.  Okay?  

MR. LIBERATI-CONANT:  Yeah, that would be 5:00.  Yes, 

your Honor. 

THE COURT:  Okay.  Okay.  Anything further from 

either counsel?  Plaintiff's counsel?  

MR. SCHICK:  We appreciate the time and, you know, 

the speed in which you got the schedule and the amount of time 

you gave us this morning, your Honor, and we appreciate the 

ability to supplement by close of business tomorrow, so thank 

you much very much. 

THE COURT:  I appreciate the argument.

Defense counsel, anything?  

MR. LIBERATI-CONANT:  No, your Honor.  Thank you. 

THE COURT:  Okay.  So we'll look for your submission 

by 5:00 tomorrow and we're going to be working expeditiously.  I 

know Hannah has got your requests for transcripts, so she'll be 

working on that, and I'm going to ask for one, too, just a rough 
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draft for my law clerks, and we'll go from there. 

MR. SCHICK:  Thank you, your Honor. 

MR. LIBERATI-CONANT:  Thank you, your Honor. 

THE COURT:  All right.  Be safe.  

(Time noted:  11:18 a.m.) 
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